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Writing in 1958 in his seminal work, the Affluent 

Society, John Kenneth Galbraith noted “The more goods 

people procure, the more packages they discard and the 

more trash that must be carried away.  If the appropriate 

sanitation services are not provided, the counterpart of 

increasing opulence will be deepening filth.  The greater 

the wealth, the thicker will be the dirt.” 

As an extraordinarily accomplished academic, economist, 

writer, diplomat and political adviser to US Presidents, 

Galbraith always seemed to have a metaphor at hand that 

would illustrate even the most complex problems.  Ergo, 

dirt becomes the yin to wealth’s yang.  And while there 

remains debate over Galbraith’s economic ideas, in Ontario 

the notion that wealth creates dirt has become a quite 

literal phenomenon.     

The real estate boom in the Greater Toronto Area and the 

massive stimulus programs that rebooted infrastructure 

spending in Ontario, following the Great Recession of 2008, 

have had a number of unexpected consequences. 

Amongst the most troubling of these for municipalities has 

been the issue of excess soil. The confluence of risk adverse 

governments, regulatory ambiguity and businesses looking 

to maximize profit has led to a situation where the moving 

and disposal of soil has become a previously unimaginable 

expense.  

Whether you call it “material” or “fill”, the excess soil that is 

being hauled away from construction sites across Ontario is 

posing significant challenges for local governments, 

provincial officials, residents and businesses alike.  

Communities are being pitted against one another and 

often splitting along rural-urban lines.  The story of how 

this situation emerged is intriguing.  

So how did we get here?  

A great deal of the excess soil that is creating challenges 

today has always been generated by civil infrastructure 

projects.  Much of it originates in municipal and provincial 

highway right of ways.  The construction of roads, bridges, 

sewers, watermains, telecommunications networks and 

other utilities all cause excess fill.  The soil below existing 

roads gets compacted under the weight of the roadbed 

and other structural layers.  Once the roadway is excavated 

either to install one of the aforementioned assets or to 

service an existing asset, the soil beneath the roadbed loses 

some of its compaction.  It takes a considerable amount of 

time and energy to re-compact the soil to the state it was in 

prior to the excavation.  As a result, engineered materials 

such as stone or aggregate, which are more stable and 

easily compressed, are used to backfill excavations within 

the right of way.  
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The excavated soil is no longer used in the roadbed and 

owners and contractors must find an alternate site for those 

excavated soils.  Now multiply this practice across all of the 

infrastructure projects, residential and construction 

developments and factor in the millions of cubic meters of 

soil being generated by mega-projects such as the 

Windsor-Essex Parkway, the Eglinton LRT and Spadina 

subway extension in Toronto and the soon-to-be started 

Ottawa LRT and you begin to get a sense of the scale of the 

issue.  Volume is only one component of the problem.  

When you multiply the volume outlined in the projects 

above by the considerable cost of moving it one truckload 

at a time, you begin to see the financial motivation that is 

fueling the need to find a solution to this issue. 

In 2010, the Ontario government tabled a series of changes 

to Regulation 511/09 that addressed soil management.  At 

the time, the Ministry of the Environment (MOE) had just 

completed a round of stakeholder consultations to 

determine the best methods for encouraging the effective 

cleanup and development of brownfield sites.  Although 

the Ministry had not intended these changes to regulate 

the movement of all soil in and across the province, the 

reality was quite different.  

Soon a patchwork of municipalities and financial 

institutions began to demand and employ the brownfield 

standard for excess soil as a condition for financing and 

approving the rezoning or subdivision of lands.  In effect, 

developers and owners had to demonstrate that the soils at 

the subject sites met Table 1 or one of the other tables of 

MOE’s brownfield regulations. 

Municipalities that had long operated under the legal 

reality of “joint and several liability” had become adroit at 

finding ways to minimize their risk.  Regulation 511/09 

offered a means for offsetting such liability.  Financial 

institutions and municipalities alike had identified what 

they perceived to be a legislative and regulatory vacuum.  

For municipal infrastructure contracts, the tender 

documents assign the responsibility for disposal of excess 

soil to the contractor even though, by law the owner of the 

excess soil has legal responsibility for disposal at an 

appropriate site. With award to the lowest bidder, often the 

contractor with the least cost for disposal of excess soil 

wins the bid. Currently, municipal staff do not typically 

track the movement of the excess soil in their contracts 

since this responsibility falls to the contractor.  

At that time an analysis conducted by environmental 

lawyer Frank Zechner concluded that the more stringent 

disposal standards would “restrict and likely reduce” the 
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number of sites willing and able to receive excess 

construction site soil.  This proved true.  

Since 2010, a number of municipalities around Ontario 

have taken steps to remedy this situation.  In 2012, the 

Town of Clarington voted unanimously to ban the dumping 

of all clean fill from commercial developers operating 

outside the Region of Durham’s municipal borders.  

Acting on staff recommendations, Clarington’s bylaw 

change was made to protect soil and ground water within 

the municipality. Clarington will now only accept fill that 

comes from within its boundaries.   The amendment also 

includes a fee increase for minor, small and large fill 

operations.  The revenue generated by these fees will go 

into a reserve account for rural road rehabilitation.

A report by Clarington’s Engineering Services Department 

report stated: “It is nearly impossible to know with any 

degree of certainty what the source and quality of material 

is that comes from outside of Clarington. The only 

exception we are willing to make is for fill that has been 

taken from within a municipal road allowance as part of a 

construction or reconstruction project undertaken by or on 

behalf of another municipality”.  

In the interim, 1829963 Ontario Inc. has hired the firm of 

Macdonald Sager Manis LLP to have the by-law overturned 

in court on the basis that it was passed in bad faith and/or 

illegally. Macdonald Sager Manis LLP has also said that 

merely “challenging the by-law may also discourage other 

municipalities from passing similarly restrictive fill by-laws”.       

This by-law has drawn attention to a number of different 

issues that have little to do with excess soil management.  

These include the urban-rural divide that is endemic in 

Ontario, the right of council to enact by-laws reflecting 

local will and the effects of a prolonged construction boom.

Most obviously, this amended by-law tried to shift the onus 

for finding a solution for excess soil management back to 

the provincial government and the construction industry.  

Clarington is not the only municipality struggling with this 

issue.  Within a matter of days of the Clarington amended 

by-law taking effect, the Town of New Tecumseth voted to 

issue a stop-work order to a clean fill operation at a private 

airstrip near Tottenham.  Coneco Environmental was using 

this facility, which it owns, as the dumping ground for 

thousands of truckloads of soil from the Spadina subway 

extension.  New Tecumseth asked for federal and provincial 

assistance in enforcing this decision.   

It should be noted that the Ministry of the Environment is 

on record as saying that a municipality has the authority to 

restrict dumping of clean fill from outside its borders.

Moving Forward

Recognizing the urgency of this issue, the Residential and 

Civil Construction Alliance of Ontario (RCCAO) has assumed 

a leadership role in trying to find a solution to the current 

impasse.  Under the moniker, Industry Best Management 

Practices for Handling Excess Construction Soils in Ontario 

Steering Committee, RCCAO is spearheading the charge to 

develop a “pragmatic, workable framework supporting the 

establishment of an initial Best Management Practices 

(BMP) approach for the handling of excess construction 

soils in Ontario”.  The Steering Committee is comprised of 

representatives from industry and government.

“Construction firms are paying millions of dollars each year to move 
relatively clean soil from construction sites to remote placement sites. Of 
course, these ever-increasing costs get reflected in contractors’ prices to 
owners, which are then passed on to taxpayers/consumers.”

Risky Business
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In a study released earlier this year, RCCAO began putting a 

price tag on this issue.  The study concluded that 

transporting the 1.5 million cubic meters of fill generated 

by the Eglinton LRT would add an astonishing $112.5 

million to the overall cost of the project.  The cost of 

treating the soil from the Spadina subway extension would 

tack more than $200 million into the cost of that project.  

“Construction firms are paying millions of dollars each year 

to move relatively clean soil from construction sites to 

remote placement sites. Of course, 

these ever-increasing costs get 

reflected in contractors’ prices to 

owners, which are then passed on to 

taxpayers/consumers,” notes the study, 

which was prepared by consultant and 

environmental lawyer Frank Zechner.  

All told, this cost has added “a 

significant erosion of taxpayers’ dollars 

that would otherwise be available for 

badly-needed infrastructure 

improvements.”

Andy Manahan, RCCAO’s Executive 

Director told a news conference at the 

time the study was released, 

“Cumulatively, all of the infrastructure 

projects out there, the big and the 

small, are really going to be problematic 

if you don’t deal with solutions”.  RCCAO 

took out a series of advertisements in 

various trade magazines to coincide 

with the release of the report.  

In June of this year, the Town of East 

Gwillimbury called on the province to 

“establish regulations and a provincially 

regulated approval process to govern 

the quality of fill imported to a 

receiving site other than for the 

purpose of brownfield redevelopment”.  

However, regulatory changes are only 

one of many options available.  The 

original report authored by Frank Zechner in 2010 

suggested the following solutions:

A. “An alternative soils table and alternative 

sampling, testing and custody requirements that 

would be voluntarily adopted by most, if not all, major 

stakeholders, including mortgage lenders, 

municipalities and pits and quarries;

Risky Business
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B. An exemption within Ontario Regulation 153/04 

for the placement of excess construction fill from 

roadways and similar properties at properties that are 

subject to a Record of Site Condition;

C. The establishment of ‘soil banks’ by municipal and/

or the provincial government that would be restricted 

to receiving only soils from certain types of 

construction sites and would be the preferred source 

for acquiring soils for berming and other non-load 

bearing on municipal and provincial roads; and/or

D. Amendment of license conditions and closure plans 

for pits and quarries to broaden the types of soils that 

can be accepted at such sites.”

The Steering Committee that RCCAO convened to tackle 

the issue mulled over each of these options before 

deciding, after a great deal of consideration, to advance the 

idea of soil banking.  The draft industry best management 

practices (BMP) that the committee put together drew 

heavily on the experience of similar organizations in the 

United Kingdom.  The experience of UK organizations such 

as Contaminated Land: Applications In Real Environments 

(CL:AIRE) has proven to be extremely valuable to the 

Steering Committee that put together the best 

management practices for Ontario.  The contrast between 

the situation in Ontario and in the UK was particularly 

instructive.  RCCAO executive director Andy Manahan told 

the Daily Commercial News in July “They were recognizing 

this was a problem 10 years ago.  They actually have 

training modules and everything else right now so they’re 

ahead of us for sure…. At some point we’re going to need 

those regulatory changes, but this is a non-regulatory 

approach, so it’s a different way of looking at it.”

There can be no question that a different way of looking at 

the issue of excess soil management is needed.  All orders 

of government need to ensure that they are realizing 

maximum value on their infrastructure investments.  There 

has to be a better way than devoting millions or hundreds 

of millions of dollars to move excess fill from projects. 


